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WHEN DO YOU NEED AN EXPERT IN  
A FAMILY LAW CASE? 

THOMAS J. WALSH, J.S.C. 
 
 To paraphrase a line from an old movie, “Experts? Experts? We don’t need no stinkin’ 

experts!”1 Of course, sometimes you do and sometimes you don’t.  The purpose of this article is 

to discuss the law of expert testimony, and when to consider employing an expert. 

 In family matters, of course, the most common use of experts are custody experts, 

brought in to opine on the best interests of the children, whether for custody or parenting time 

disputes or relocation applications, and accounting experts, to offer opinion on the value of a 

closely held company or do a cash flow analysis to prove lifestyle in arguing an alimony number.  

Less common are employability experts, and experts to offer evidence on the value of an asset, 

such as real property.  Let’s start by taking a look on the law of expert testimony. 

 There are three Evidence Rules which address experts: Evid. R. 701 which addresses 

when lay persons can offer opinions.  Evid. R. 702 addresses when expert testimony is necessary 

and/or admissible. Evid. R. 703 addresses the basis on which an expert may base an opinion. 

We’ll look briefly at each. 

EVIDENCE RULE 701 

 The old adage is that lay witnesses testify to facts and experts testify to opinions.  This 

evidence rule reminds us that there are exceptions.  Moreover, this rule can be instrumental to 

family lawyers, especially in the matrimonial setting. The rule states as follows: “If a witness is 

not testifying as an expert, the witness’ testimony in the form of opinions or inferences may be 

admitted if (a) it is rationally based on the perception of the witness and (b) will assist in 

understanding the witness’ testimony or in determining a fact in issue.” This evidence rule has 

                                                      
1 1948 film ‘The Treasure of the Sierre Madre’ – The actual line was “Badges? Badges? We don’t need no stinkin’ 
badges!” 



 

2 
 

specific applicability to family law matters when there is a need to have testimony on the value 

of an item of personalty as part of equitable distribution.  Our courts have held numerous times 

that an owner of an item of personal property may give an estimate of its value. Penbara v. 

Staczynski, 347 N.J. Super. 155, 162 (App. Div. 2002); Lancellotti v. Maryland Cas. Co. 260 

N.J. Super. 579, 585-86 (App. Div. 1992); Lane v. Oil Delivery, Inc. 216 N.J. Super. 413, 420 

(App. Div.) certif. den. 105 N.J. 524 (1986)  Although your client does not have to be an expert 

under this evidence rule to give the testimony, their testimony as to value cannot be based on 

mere speculation but must establish the basis for their estimate of value. Lane, Id.  Thus, if for 

example they are offering an opinion on the value of a car, they should talk about its’ actual 

purchase price, the time of purchase, and any changes to the car’s condition.  This would lay the 

foundation for them to inform the court as to value.  Do not ever go into a case thinking that you 

will be able to show value by providing the court a Kelley Blue Book printout, which is rank 

hearsay and a net opinion. 

PRACTICE TIP – Avoid having to utilize this evidence rule altogether.  The fact is that no case 

is ever tried over equitable distribution of personal property.  It is always a subsidiary issue.   

The strategy should be for you and your adversary to agree on the distribution of personal 

property and/or its value.  Doing so simplifies your case to the issues that are really important 

and in controversy.  It also saves you time and your client money. 

EVIDENCE RULE 702 

 Evid. R. 702 speaks to when expert opinion is necessary, as well as the requirements as to 

whom can appear as an expert, and finally, on the standard necessary to form the basis of 

admissible opinion testimony.  The rule states as follows: “If scientific, technical, or other 

specialized knowledge will assist the trier of fact to understand the evidence or to determine a 
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fact in issue, a witness qualified as an expert by knowledge, skill, experience, training or 

education may testify in the form of an opinion or otherwise.”  Let’s look briefly at all three 

concepts required by this evidence rule: 

1. When do you need an expert?  Qualified expert testimony is admissible if it will 

“assist the trier of fact to understand the evidence or to determine a fact in issue.” 

N.J.R.E. 702. Expert testimony is useful to the trier of fact and may be admitted when 

three requirements are satisfied: “(1) the intended testimony must concern a 

subject matter that is beyond the ken of the average juror; (2) the field testified to 

must be at a state of the art that such an expert’s testimony could be sufficiently 

reliable; and (3) the witness must have sufficient expertise to offer the intended 

testimony.” DeHanes v. Rothman, 158 N.J. 90, 100 (1999) (quoting State v. Kelly, 97 

N.J. 178, 208 (1984)).   Applying this standard to family matters, I am going to 

suggest that an expert is not required, but may be helpful, when the issue is the best 

interests of the child(ren) in a custody, parenting time, or relocation dispute.  Think 

about it. If a court is making a determination of custody, the judge is being asked to 

apply the statutory factors under N.J.S.A. 9:2-4, as informed by our case law, and 

make a best interests determination.  Any experienced family law judge can perform 

that analysis without an expert.  The same is even more true, in my opinion, where 

the issue is relocation.  None of this means to suggest that an expert may not help in 

informing the court why, psychologically, it is in the best interests of the child that 

the court decide the case one way or the other.  Moreover, if your adversary has an 

expert who has rendered a report adverse to your client’s position, that may force 

your hand.  The bottom line is not to react in a knee jerk fashion and think you have 



 

4 
 

to run out to get an expert every time you’re asking the court to make a best interest 

determination.  However, the opposite is true when you are faced with an equitable 

distribution issue of a business owned by a party.  The valuation of a business is a 

“difficult valuation task” requiring that the parties must “secure the assistance of 

appropriate experts to appraise business interests.” Torres v. Schripps, Inc.,342 N.J. 

Super. 419, at 435-36 (App. Div. 2001)  Finally, remember that Evid. R. 702 is a 

permissive rule, and seldom should you only feel compelled to get an expert when 

the determination to be made is beyond the ken of the average family court judge. 

2. Who can be an expert? Evid. R. 702 specifically requires that an expert be qualified by 

knowledge, skill, experience, training, or education.  Our Supreme Court has explained 

that an expert must be “suitably qualified and possessed of sufficient specialized 

knowledge to be able to express [an expert opinion]. State v. Cain, 224 N.J. 410 (2016)  

Moreover, for a witness to give expert testimony, it must be shown that the witness has 

certain skills, knowledge or training in a technical area or one that is not common to the 

world. Scully v. Fitzgerald, 179 N.J. 114, at 129 (2004)  Remember though, the decision 

to qualify someone as an expert relies with the court.  As it is within the court’s 

discretion, it is only subject to appellate review as an abuse of discretion.  PRACTICE 

TIP – It is usually a fool’s errand to try to prove a witness shouldn’t be qualified as an 

expert, unless your adversary tries something truly stupid, like qualifying a counselor or 

social worker as a custody evaluator.  If you feel like the expert’s credentials aren’t 

strong, a better strategy is to use your opportunity to voir dire the witness by undermining 

their qualifications for the purpose of later convincing the court their testimony should 

not be given any weight before the court.  Imagine a hypothetical where an accountant is 
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brought in to value a business but isn’t certified and has little experience doing so.  Point 

that out during cross, and then submit to the court’s discretion in qualifying the witness.  

Later, you will be in a great position to argue their lack of qualifications and experience 

should lead the court to disregard their opinion.  Conversely, if the expert is really 

qualified, stipulate to their qualification.  If your adversary accepts your stipulation, you 

have prevented them from laying their impressive credentials all over your record, thus 

bolstering their opinion. 

3. Is there a basis for an expert’s opinion? - Expert testimony may constitute an 

inadmissible “net opinion” when it is “bare conclusion unsupported by factual 

evidence.” Creanga v. Jardal, 185 N.J. 345, 360 (2005) (citing Buckelew v. Grossbard, 

87 N.J. 512, 524 (1981)). An expert must “‘give the why and wherefore’ of his or her 

opinion, rather than a mere conclusion.” Rosenberg v. Tavorath, 352 N.J. Super. 385, 

401 (App. Div. 2002) (citations omitted). The net opinion rule prohibits testimony 

that is “based on mere speculation or possibility.” Vuocolo v. Diamond Shamrock 

Chems. Co., 240 N.J. Super. 289, 299 (App. Div.), certif. denied, 122 N.J. 333 (1990). 

“Expert testimony should not be received if it appears the [expert] is not in 

possession of such facts as will enable him to express a reasonably accurate 

conclusion as distinguished from a mere guess or conjecture.” Dawson v. Bunker Hill 

Plaza Assocs., 289 N.J. Super. 309, 323 (App. Div. 1996); see also Endre v. Arnold, 

300 N.J. Super. 136, 147 (App. Div. 1997) (noting that testimony based merely on 

unfounded speculation is inadmissible net opinion). Expert testimony may be 

barred as stating a net opinion, therefore, when there is a “failure of the expert to 

explain a causal connection between the act or incident complained of and the 
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injury or damage allegedly resulting therefrom.” Buckelew, 87 N.J. at 524.  Expert 

testimony is not considered inadmissible net opinion, however, merely “because it 

fails to account for some particular condition or fact which the adversary considers 

relevant.” Townsend v. Pierre, 221 N.J. 36, 42 (2015) (internal citations omitted). 

Furthermore, an expert opinion need not be perfectly sound; any omissions or 

inconsistencies may be addressed on cross-examination of the expert witness. Id. at 

54-55.  In the family court setting, some expert opinions are easier to attack as net 

opinion. In particular, the work of a psychologist or psychiatrist can easily be branded as 

a net opinion if they only test one hypothesis as to what is in the best interests of the 

children.  If they are opining on character traits of the parties, are those opinions based on 

psychological testing that they’ve done, or are they merely giving their opinion based on 

their own interview and without any empirical evidence.  It frankly is much harder to 

suggest that a financial expert’s opinion is a net opinion.  If the expert can testify why 

they chose one method of valuation and discarded others, they will likely have crossed 

the net opinion threshold.  However, if you’ve ever read a valuation report, you know that 

much of what an expert does is based on assumptions.  Challenge those assumptions!  

The market capitalization rate contains numerous decisions that is nothing more than a 

judgment call on the part of the expert.  This is solid cross-examination material, but not 

a basis to strike their report. 

EVIDENCE RULE 703 

 Evid. R. 703 works in conjunction with 702.  It speaks to what information an expert can 

rely on, and in that way plays directly into the consideration of what is and what is not a net 

opinion.  The rule states as follows: “The facts or data in the particular case upon which an 
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expert bases an opinion or inference may be those perceived by or made known to the expert at 

or before the hearing.  If of a type reasonably relied upon by experts in the particular field in 

forming opinions or inferences upon the subject, the facts or data need not be admissible in 

evidence.”  There are two points to be made here: 

1. The expert can basically rely on anything, as long as they are willing to testify that it is 

the type of information normally relied upon by experts in their field.  However, to me 

there is a danger area here.  The reason evidence is usually not admissible is because 

under our evidence rules it has likely been determined that it is not sufficiently reliable.  

If an expert is relying on inadmissible hearsay, and you can offer some proof as to its 

unreliability, you are in a great position to undermine the expert’s opinion. 

2. Note that the expert can rely on information made known to him/her at or before the 

hearing.  There’s two important points here.  First, this is a great reminder that an expert 

should never be subject to a sequestration order.  They are allowed to be present 

throughout the trial, and may testify to things they hear at the trial, which may be new or 

different than what they had at their disposal before the trial.  This also creates a dilemma 

for the court.  Normally, experts will be held to the conclusions reached within the ‘four 

corners’ of their report. Obviously, if they are testifying to something heard at trial, this 

would not necessarily be within those four corners.   

 

Rule 5:5-3 – This Rule addresses court-appointed experts.  In considering whether you want to 

hire your own expert, use a joint expert, or ask for a court appointed expert, please remember 

that R. 5:3-3(g) provides that a court appointed expert’s report is admissible in evidence.  
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Normally, unless you and your adversary stipulate, a narrative report is hearsay and does not go 

into evidence if it is not a court appointed expert. 

 

CONCLUSION 

 Remember, the decision to use an expert is discretionary in most circumstances.  There is 

never any reason why you have to have a custody expert, except perhaps if you believe one 

parent is unfit.  Conversely, a financial expert would be absolutely necessary if there is a 

business valuation.  First, determine whether you think an expert is necessary.  If not 

necessary, consider whether one would be helpful to your client’s case.  This decision should 

be driven by the finances of the case, the facts, and whether the adversary party is utilizing an 

expert. 
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